
 

 
Planning Control Committee  
10 February 2011  

 
Report of the Strategic Director of 
Neighbourhoods 

ITEM 8 

 

Appeal Decisions  
 

 
SUMMARY 

 
1 A summary of the appeal decisions taken in the last month. 

 
RECOMMENDATION 

 
2 To note the decisions on appeals taken. 

 
REASONS FOR RECOMMENDATION 

 
3.     This report is for information only. 

  

SUPPORTING INFORMATION 

 
4.1 Appendices 2 and 3 give details of decisions taken. 

 
4.2 The intention is that a report will be taken to a Committee meeting each month. 

 
OTHER OPTIONS CONSIDERED 

 
5 None 
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This report has been approved by the following officers: 
 
Legal officer  
Financial officer  
Human Resources officer  
Service Director(s) 02 December 2010 
Other(s)  
 
 
 
For more information contact: 
Background papers:  
List of appendices:  

 
Paul Clarke   01332 255942   e-mail paul.clarke@derby.gov.uk 
Planning application files 
Appendix 1 – Implications 
Appendix 2 – Summary of appeal decision(s) 
Appendix 3- Decision letter(s) 
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Appendix 1 
 
IMPLICATIONS 

 
Financial and Value for Money 
 
1 None 

 
Legal 
 
2 None 

 
Personnel  
 
3 None 

  
Equalities Impact 
 
4 
 

None 

 
Health and Safety 
 
5. 
 

None 

 
Environmental Sustainability 
 
6. 
 

None 

 
Asset Management 
 
7. 
 

None 

 
Risk Management 
 
8. 
 

None 

 
Corporate objectives and priorities for change 
 
9. 
 

None 
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Appeal Decisions
Appeal against refusal of Outline Planning Permission

Application No. Proposal Location Appeal Decision
DER/03/10/00276/PRI Residential

development (106
dwellings, vehicular
accesses,
landscaping, boundary
treatment and
drainage)

Land and industrial
unit north of
Goodsmoor Road
Industrial Estate,
Sinfin, Derby (inc
Unit 2, Derby
Distribution Centre,
Sinfin Lane)

Allowed with
conditions

Comments:This outline application for a residential development of up to 106 dwellings
was submitted to the City Council in early 2010. At this stage permission was sought for
the principle of development together with ‘access’ arrangements. All other details were
to be submitted in a ‘reserved matters’ application at a later date.
The site was previously occupied by an industrial development and although vacant at
the time of submission the previous use could be resumed at any time unfettered by any
planning conditions.
Extensive consultations were undertaken with Statutory Consultees and members of the
public  - from whom there was considerable opposition to the proposal.
When presenting this proposal to the Planning Control Committee I suggested that there
were two key issues in this application;

The loss of land allocated for business and industrial use.
The impact of the proposal upon the highway network and related access
arrangements.

Given the unsuccessful attempts made by the applicant to market the site for business
use for some time I was satisfied that the loss of this site would not lead to a qualitative
or quantitative loss of employment land within the city.
Highway issues were the main source of concern to members of the public who
commented upon the application. However the application was accompanied by a
Transport Assessment which demonstrated there would be no negative impact on the
highway network from this proposal when compared to a resumption of a storage and
distribution use on the site which the City Council could not control. Your Highway
Officers were satisfied that the single point of access proposed from Goodsmoor Road
was adequate for the development and raised no objections to the proposal.
Therefore, the application was presented to Members with a recommendation to grant
permission subject to conditions. However I am sure Members will recall their concerns
about this proposal particularly relating to highway matters, and the single point of entry
proposed to the site. Accordingly Members chose to refuse planning permission
reasoning that the single point of entry was sub – standard and would provide an unsafe
means of access to the site for the existing highways users and the future occupiers of
the development.
The appellant lodged an appeal against this single reason for refusal and requested a
hearing. This took place on 9 December 2010. Councillor Shanker represented the
Planning Committee and Councillor Turner spoke on behalf of the City Council in
defence of the decision.
The Inspector considered that the main issues in the appeal where the effect of the
development on highway safety and traffic levels.



It was noted that discussions had taken place between the Highway Officers and the
appellant and the proposed access had been designed in accordance with current DoT
standards. Officers were satisfied that a single access with a dedicated right hand turn
harbourage and central refuge for pedestrians were acceptable. The Inspector also noted
other pedestrian routes through and close to the site.
As part of their appeal submission the appellants commissioned a Stage 1 Road Safety
Audit of the proposed junction by an independent highway consultant. This raised no
significant road safety concerns. Stage 2 and 3 Audits would also be carried out at the
appropriate times, during the design stage and when the junction became operational.
The Inspector made a site visit following the hearing. He was satisfied that visibility was
adequate in both directions and considered that there would be no adverse impact on
highway safety from the proposed junction. He particularly noted that there were no
objections from the Council’s Highways Section and therefore concluded that the
proposal complied with saved policies T1 and T4 of the adopted CDLPR.
Turning to traffic levels the Inspector noted comments from the Transport Assessment
that it was usual to compare traffic flows from the proposed development with an
employment use which could resume at any time. However he also took into account
residents fears and concerns about congestion, but concluded that congestion was not
unusual at peak times in urban areas. He judged that there would be no significant
increase in traffic as a result of the proposed development and therefore concluded that
when compared to any employment use on the site there would be no negative impact on
the operation of the highway network. Accordingly the proposal did not conflict with the
aims of saved policies T1 and T4 of the adopted CDLPR.
At the Hearing the Inspector was given a signed copy of a Section 106 Agreement with
which the Council and the appellant were satisfied was reasonable.
Considering all the matters before him the Inspector gave more weight to the technical
studies undertaken and the views of the professional officers as the concerns raised by
members of the public and the Planning Control Committee could not be and were not
substantiated. Therefore he chose to allow the appeal and grant planning permission with
conditions.

Costs Decision   
During the life of the appeal the appellants submitted an application for costs. Their
submission reasoned that the Planning Control Committee acted unreasonably and
without due propriety as no information or detail was ever provided to demonstrate the
Council’s Highway Officers were incorrect in judging the proposal to be acceptable.
The City Council provided a strong rebuttal to the claim noting that Members were quite
entitled to reach a different conclusion than professional officers and it was their
democratic right to do so. Members have local knowledge and in this case, had strong
reservations about the proposal . They also attached significant weight to the concerns of
local objectors. This approach was mindful of the Government’s views on ‘localism’.
The Inspector noted advice in the most recent ‘Costs Circular’ 03/2009 that Members
must show reasonable planning grounds and provide evidence at an appeal why they
took a contrary decision to the advice before them. The Circular also states that local
opposition to a proposal must be considered but it is not in itself reasonable grounds for
resisting a development.
In the Inspector’s opinion the Members made ‘somewhat generalised assertions’ about



the proposal and these were not supported by ‘substantive objective analyses’. He
therefore concluded that the Council did act unreasonably in reaching its decision to
refuse the application and the award of costs was justified.
The appellant is now invited to submit details of its costs to the City Council. These have
to be agreed by both parties before payment is made. If an agreement cannot be
reached an independent assessment can be made by the Senior Court Costs Office. At
the time of writing this report the details of the cost applied for have not been received.

It is clear from this decision that whilst it is important and quite proper for Members to
give weight to the concerns of their constituents, if they wish to take a contrary view to
those being advanced by professional officers it is necessary to demonstrate an
evidentiary basis for reaching this conclusion, particularly where technical data has been
provided with an application and this is the subject of the challenge.
For appellants to hire professional witnesses to give evidence at hearings or inquires and
undertake further technical assessments to support their case necessarily incurs
significant cost to them. It is likely therefore, that applications for costs could become
more frequent if decisions are not supported by a reasoned evidence based justification.
At a time when our financial situation is so constrained I am sure this is a situation no
Members would wish to see.

Recommendation:  To note the report.



Appeal Decisions
Appeal against refusal of Full Planning Permission

Application No. Proposal Location Appeal Decision
DER/03/10/00339/PRI Alteration and

conversion of
detached garage to
form dwelling, and
erection of boundary
fence

Land at side of 56
Mayfair Crescent,
Derby

Dismissed

Comments: This appeal follows the delegated refusal of planning permission to alter a
detached double garage with pitched roof at the side of 56 Mayfair Crescent to form a
small dwelling. Mayfair Crescent and the surrounding streets consist mainly of
semi–detached properties of a tradition design and very regular form. I considered that
proposal would be unduly intrusive in the street scene and out of character with the form
of development in the area. In addition I felt that the resulting amenity space for both
dwellings would be inadequate. Therefore I judged the proposal to be contrary to policies
GD4, H13 and E23 of the adopted City of Derby Local Plan review.

The Inspector opined that there were two main issues in the appeal.
The character and appearance of the street scene
The living conditions of the future occupiers and the residents of 56 Mayfair
Crescent.

The Inspector described the existing garage as an ancillary domestic structure in the
street scene and noted that the proposed physical changes would alter this resulting in
the building looking like a separate dwelling. Given that the garage is in a prominent
corner position the Inspector agreed with the City Council that this change in appearance
would be out of keeping with, and intrusive in, the street scene. She therefore agreed
with the assessment that the proposal was contrary to the aims of GD4 in the adopted
CDLPR.
The Inspector did not share my concerns about the lack of amenity space. Noting that
the proposed dwelling had only one bedroom, it was unlikely to be occupied by a family.
Therefore she considered the amount of amenity space to be sufficient. She also felt that
the occupiers of 56 Mayfair Crescent would not be unduly harmed.
The Inspector considered that the harm to the character and appearance of the street
scene alone were sufficient reason to dismiss the appeal.

Recommendation:  To note the report.



Appeal Decisions
Appeal against refusal of Full Planning Permission

Application No. Proposal Location Appeal Decision
DER/06/10/00694/PRI Erection of dwelling

house
Land at side of 14
Rydal Close,
Allestree, Derby

Dismissed

Comments: This proposal sought permission for an additional dwelling at the side of
No.14 Rydal Close and it involved the subdivision of the garden. However as the frontage
of the plot is quite narrow the proposed dwelling would be set back some way. The
existing street scene is made up of semi-detached and some detached bungalows dating
from the 1970’s. The proposed dwelling was of a slightly different design with a steeper
roof pitch to allow rooms in the roof space.
Of main concern was the impact of this proposal in the street scene. Planning permission
was refused as the design was judged to be of an uncharacteristic style and therefore
would appear contrived and harmful to the street scene and the surrounding built
environment contrary to saved policies E23, GD4 and H13 of the adopted City of Derby
Local Plan.
The Inspector agreed that the main issue of the appeal was the impact upon the
character and appearance of the area.
Firstly the Inspector clarified the interpretation of the recently amended PPS3 with regard
to garden development, noting that gardens were no longer to be viewed as ‘previously
developed land’ but equally the amendment does not preclude development. As with all
planning decisions there is a balance of different factors to be weighed when determining
whether a proposal is appropriate or not.
In the Inspector’s opinion the proposed development would ‘markedly depart from the
established pattern of housing’. He agreed with my assessment that it would appear
contrived and did not respect the wider surroundings.
The Inspector noted the aims of saved policies E23, GD4 and H13 included preserving or
enhancing local distinctiveness and respecting the urban grain of the surroundings. He
considered these polices matched the aspirations of PPS1 and PPS3. He therefore
concluded that the proposal was in conflict with both national and local planning policies.
When turning to other matters the Inspector was satisfied that parking provision was
adequate and the number of traffic movements would not be harmful to highway or
pedestrian safety. Also he agreed with my assessment that the proposal would not
materially harm the living conditions of the neighbouring properties and it would not have
significant impact on trees or wildlife in the area.
This decision clearly demonstrates the range of issues which must be weighed when
looking at this type of proposal and whilst there are some mitigating factors these do not
outweigh the conflict with national and local policies and accordingly he dismissed the
appeal.
This is a heartening decision as the Inspector’s reasoning was almost exactly in
agreement with the assessment reached when the application was first determined. This
should give my officer’s and Members confidence in the soundness of our judgement and
the robust nature of our policies.

Recommendation:  To note the report.



Appeal Decisions
Appeal against refusal of Full Planning Permission

Application No. Proposal Location Appeal Decision
DER/08/10/01061/PRI Extension to dwelling

(enlargement of
lounge and bathroom)

85 Darby Street,
Derby

Dismissed

Comments:This appeal follows the delegated refusal for an extension of considerable
size to this traditional terraced property with a small workshop to the side. It consisted of
conversion of the workshop area to living accommodation and then infilling most of the
rear yard with additional living space leaving only a very small courtyard barely 4mx 3m
as external amenity space which clearly is not sufficient. In my opinion the proposal
would result in poor living conditions for the occupiers and set an undesirable precedent
for similar proposals nearby. It would also result in overbearing and unacceptable
massing impact on the neighbouring properties. As such it is contrary to the aims of
saved policy GD5 of the adopted City of Derby Local Plan Review.

The Inspector considered there were two main issues in the appeal. The affect on the
living conditions of future occupiers and the impact on the living conditions of
neighbouring properties by reason of massing.

He noted the reduction in outdoor amenity space of around 44% by the proposal and
regarded this as out of proportion to the scale of the site and agreed with the City Council
that this would result in a cramped outdoor living environment. This extensive building
would also result in poor daylight in the existing and proposed buildings and this too he
regarded as unacceptable.

The Inspector also agreed that impact of the proposal would be harmful to the occupiers
of No.86 Darby Road by reason of massing along the boundary wall. The proposed
extension would have an overbearing impact on the rear amenity space of this property
and he agreed that the proposal was therefore contrary to the aims of GD5 of the
CDLPR.

The Inspector did not agree with the appellant’s suggestion that any future occupier
would be well aware of what they were buying and therefore this made the proposal
acceptable. He commented that the living conditions would be harmful and unacceptable
whoever owned the property. This is an encouraging remark as this argument is often
presented to justify poor design and ill conceived proposals.

In conclusion the Inspector concurred with my assessment of the proposal and
accordingly he dismissed the appeal. As a post script I am surprised that the applicant
and his agent chose to promote such an over intensive scheme through to an appeal but
am pleased at the common ground the Inspector shared with your officers.

Recommendation:  To note the report.



Appeal Decisions
Appeal against refusal of Full Planning Permission

Application No. Proposal Location Appeal Decision
DER/12/09/01464/PRI Erection of 4 office

units, formation of car
parking spaces and
vehicular access

Land rear of 282
Uttoxeter New
Road, Derby,
(accessed from
Rowditch Place)

Part allowed

Comments: Planning permission was granted in March 2010 for a small office
development at the rear of 282 Uttoxeter New Road. This property is also a small office.
The application site would have originally formed the rear garden of 282. Access to the
new development is from a private drive off Rowditch Place.
A number of conditions were imposed on the development including one requiring
obscure glazed, non opening windows to the rear elevation. This was to protect the
amenity of occupiers of 278 and 286 Uttoxeter New Road.

‘The windows in the rear south facing elevation shall be obscure glazed and with fixed
non - opening lights and shall be retained as such at all times’
Reason    - ‘In the interests of the amenity of the nearby residents and in accordance with
policy GD5 of the adopted City of Derby Local Plan Review.’

This condition was the subject of this appeal.

The Inspector considered the main issue of the appeal was necessity of condition 4
having regard to the living conditions of the nearby residents.

The Inspector noted that the windows which are the subject of the appeal have already
been installed in the form the appellant wished to retain, that is, without obscure glazing
and opening.

She took note of the properties at the rear of the appeal site, commenting that 278 was
an office building but 286 contained flats. This building has many clear glazed windows
and French doors to the rear and was less than 13m from the appeal property.

The Inspector considered that the windows in the office units 1 and 3 had only oblique
views to 286 Uttoxeter New Road, so she considered it unnecessary to require these to
be fixed and obscure glazed. However the rear windows of units 2 and 4, being closer to
the boundary, allowed more direct views into both the habitable rooms and the rear
garden. She noted too, that there was some planting which screened these views but this
may not remain in perpetuity and as it was outside the appeal site, could not be
controlled. Therefore she concluded that it was reasonable to require the windows in
these units to be fixed non opening and obscure glazed to protect the amenity of the
residents of 286 and to comply with policy GD5 of the adopted CDLPR.
The Inspector was less concerned with the impact upon the amenity of 278 and 282
Uttoxeter New Road as these were office buildings.

In conclusion the appeal was allowed in part with a variation to the original condition. The
subsisted condition is as follows.

‘The windows in the rear elevation, serving units 2 and 4 and the ground floor WC, as
shown on the approved plans specified in condition 1, shall be obscure glazed with fixed



non opening lights and shall be retained as such at all times.’

At the time of the appeal site visit the windows had already been installed. These
windows in units 2 and 4 will need to be removed and replaced with ones which will
comply with the condition. My officers have advised the appellant of this on 12 January
2011. To date the condition has not yet been complied with and I have instructed my
Enforcement Officers to pursue Enforcement proceedings to ensure that this happens.

Recommendation:  To note the report.
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