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1 Background 

The issue of support provided by the Council for non-British spouses without 
recourse to public funds was raised at a recent Forum meeting.  The Forum 
member was concerned at the low level of support she believed is provided by 
the Council and drew the comparison with Derbyshire County Council who 
reportedly provide a higher level of support. 
 

2 DCC Policy and legal position 

A draft report by Robin Constable is attached for information and outlines the 
legal position in relation to non-British spouses without recourse to public 
funds.  
 

As can be seen, it is important to understand how the legislative requirements 
are different for sole adults, as compared to adults with dependent children. A 
key point is that an adult with no recourse to public funds does not qualify for 
public assistance because s/he is destitute; there must be care and support 
needs in addition. A further key point is that a person who has suffered 
domestic violence is not automatically considered to have care and support 
needs. That said, there are clearly cases where adults do have care and 
support needs arising from domestic violence and in such cases we need to 
ensure that we provide a sensitive and suitable level of assistance.  
 

The Derbyshire County Council guidance for staff document is also available 
for reference.  It must be emphasised, however, that this is guidance for 
Children’s social care staff and deals exclusively with non-British spouses 
without recourse to public funds who have children with them – there are 
different legislative requirements when children are involved.  
  
The Derby City Council Policy is attached for information.  This policy was 
finalised in February 2006 following consultation with stakeholders.  The policy 
covers the responsibilities of both CYP and Adult Social Care and describes 
the referral routes with detailed practice guidance.  (Unlike the Derbyshire 
policy, however, it does not stipulate the amount of financial support that will 
be made available, should circumstances require it). 
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3 Practice - the operational reality 

The following description of what happens in practice relates only to adult 
social care, ie referrals of non-British spouses without recourse to public funds 
and who do not have children. 
 
If a person in the above circumstances is referred to adult social care an 
assessment is completed In line with the principles and practice guidance 
outlined in our policy, and with reference to the legislative requirements. There 
are relatively few such referrals but each situation can be quite complex 
requiring a significant amount of time to address.  Domestic violence is a 
feature in many of the cases which are referred.  
 
As part of the assessment the worker will ensure that s/he has a full 
understanding of the circumstances of the person, the reasons leading up to 
their referral (particularly if the person has left their partner due to domestic 
violence). In addition the assessor will identify any other needs that the person 
has which otherwise make the person eligible for social care would support. 
 
Every situation is different and is treated as such. Advice, information and, and 
support or services are provided as indicated by the assessment.  If the 
person has family or friends willing to support them then we would not usually 
make any financial contribution or provide services, but may well assist the 
person to make contact and the necessary arrangements. In other 
circumstances, particularly where the person has suffered domestic violence, 
we may provide accommodation or refer to refuges.  In some circumstances 
we will also provide a subsistence allowance of £20.00 pw.  It is often the case 
that the person’s need for support is relatively short term and family / friends 
do come forward and offer support. 
 

4 The level of support offered  
 

The legislation is clear that Local Authorities do not have a duty to support 
adults without children who have no recourse to public funds because they are 
destitute.  This is the hard fact of being a non-British spouse in this position.   
However, we are sensitive to the needs of individuals and regularly provide at 
least some degree of support or services, particularly where the person has 
left the home due to domestic violence.  
 

We do not give cash payments (except at the subsistence level).  We do not 
have a policy of offering a prescribed level of support, as in Derbyshire, but 
decide each case based on the circumstances. We believe this is a fair and 
reasonable approach and meets the legislative requirements.  We always look 
for other options first, but where there is no other option and there is a level of 
need over and above that of being destitute, then we can and do provide 
services to meet those needs.  
 



 3

We have examples of situations where we have put significant levels of time 
and services in place to support individuals. In our experience many people 
have friends or family who are able to support them and this is often the way 
forward.  
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DRAFT REPORT FOR GENDER DIVERSITY FORUM ON 27 JANUARY 2009 
 
 
THE LEGAL POSITION CONCERNING NON BRITISH SPOUSES WHO HAVE 
SUFFERED DOMESTIC VIOLENCE 
 
1. The Problem 

Non British spouses who suffer domestic violence may turn to social services for 

support and accommodation.  Often the spouse fleeing domestic violence is the 

wife, who has not yet been granted indefinite leave to remain, or whose spouse 

visa has expired.  (Once leave to remain has been granted the prohibition on 

receiving public funds is removed).   

 

2. The Legal Position 
2.1 A non British spouse in the UK on a spouse visa can work, but is not allowed to 

have recourse to public funds.  Sometimes their marriage partner does not apply 

for their visa to be extended, so their spouse overstays the visa’s duration, and 

is in the country unlawfully.  Local authorities are not allowed to support 

‘overstayers’, unless not supporting them will breach their human rights or 

European Community rights. 

 

2.2 If the spouse has children with them the situation is a bit different.  Services can 

be provided for children under section 17 Children Act (“children in need”), 

although the local authority can instead offer to return the spouse and children to 

the spouse’s home country.  Any accommodation provided under section 17 is 

done so on the basis that it is in the children’s best interests to remain with their 

parents. 

 

2.3 The position for spouses without children who are not ‘overstayers’ is more 

complicated.  People who are not allowed recourse to public funds are viewed 

as being subject to immigration control.  Those subject to immigration control 

cannot be supported under the National Assistance Act 1948 purely because 

they are destitute.  (The National Assistance Act is the usual provision under 
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which social services support adults).  They must have a need for a care and 

attention over and above destitution to be supported. 

 

2.4 The case of R (Khan) v Oxfordshire in 2004 decided that, while domestic 

violence may cause destitution, it does not create a need for care and attention 

over and above destitution.  In some circumstances domestic violence may 

make the need for care and attention more acute, for example if it causes 

physical or mental injury.  This year the case of M v Slough clarified the law 

further.  If someone’s need for care and attention can be addressed by health 

services then they are not eligible for Social Services assistance.  It is only a 

need either to be looked after physically or to be watched over to prevent harm 

that will qualify someone for such help. 

 

2.5 I attended a conference on “Local Authority Support for People from Abroad” 

provided by the Local Government Group on 2 December.  During it a barrister 

experienced in this area, Kelvin Rutledge, provided a table setting out the 

position for destitute people without recourse to public funds.  So that it can be 

understood I need to set out the terms of section 21 (1) (a) and section 21 (1A) 

of the National Assistance Act 1948. 

 

2.6 Section 21 (1)(a) of the National Assistance Act 1948 requires or empowers (as 

the Secretary of State shall direct) social services authorities to provide: 

“residential accommodation for persons who by reasons of age, infirmity or any 

other circumstances are in need of care and attention which is not otherwise 

available to them”. 

 

2.7 Section 21 (1A) of the same Act provides that: “a person to whom section 115 of 

the Immigration Asylum Act 1999 (exclusion from benefits) applies may not be 

provided with residential accommodation under sub-section 1(A) if his need for 

care and attention has arisen solely – (a) because he is destitute; or (b) because 

of the physical effects, or anticipated effects, of his being destitute. 
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2.8 The table is as follows: 

 

Need to be 
looked after 
by social 
services? 

Need arose 
solely as a 
result of 
destitution 

Section 21 (1) 
(a) applies? 

Section 21 
(1A) applies? 

Responsibility 

No N/A No N/A NASS 
 

Yes Yes Yes Yes NASS 
 

Yes No Yes No Local Authority 
 

 

3. Conclusion 
 
 Any policy dealing with support to non British spouses needs to take account of 

the legal position outlined above. 

 

 

Robin Constable  
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