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Dear Madam,

Objection by _to the proposed licensing fees in relation to
Hackney Carriage and Private Hire Vehicle, Driver and Operator Licences and other
related charges

Although | have acted for the company for many years, this is the first objection | make on
its behalf since the company was acquired by another company.

As a result, this objection to the proposed fees for 2024 — 2025 will also raise matters that
could have been raised byﬂ in past years.

This year, as in many recent years, if not for longer, the Licensing Committee has been
presented with an Officer Report that fails to provide it, the decision-maker, with any of the
relevant information it would need to make an informed decision.

The Officer Report does not contain details as to how each fee has been calculated with
reference to the time spent by each different grade of officer and the relevant inclusive on-
cost per hour applicable to each officer, and that information is not even available to
Members of the Licensing Committee as background papers.

The Officer Report does not include details of any accrued surpluses of deficits carried
forward from the last year and previous years. Any such surpluses and deficits, and it may
be that some licence types are in surplus while others are in deficit, should be taken into
account when setting future fees.
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Although it has not been stated in the Officer Report, the majority of fees are proposed to
be increased by about 18 per cent, which is indicative that each fee has not been properly
costed and that, instead, the Council is simply proposing to increase fees on a percentage
basis without any other rationale.

The Council’s approach to setting the proposed fees for 2024 — 2025 is illegal, as it was
when the Council set these fees in past years.

Furthermore, as it requires specific mention because it is legally irrational, perverse and
unjustified, there is no justification for charging an operator fee calculated on a per vehicle
basis. The officer time involved in receiving and processing an application to license 100
vehicles takes no more time than it does for a license to operate a single vehicle.

The ongoing costs of administration for larger fleets may have once had some justification,
but that was lost when the Council decided that drivers could simultaneously work for more
than one operator, as the result is that drivers no longer leave one operator for another and,
as a result, operators rarely have the need to report a driver leaving, so the Council no longer
needs to record that change either.

The operator licence fee could reasonably include the cost for operator inspections and, no
doubt did so in the past, but my client is unaware of any such inspection having taken place
since before the coronavirus pandemic.

The operator licence fee could also reasonably include the costs relating to complaints
against operators as operators, but not also in relation to vehicles if an operator is also a
vehicle proprietor, as those would be costs attributable to vehicle licensing costs.

The leading authority (case law) in relation to hackney carriage and private hire vehicle
licensing is R (on the application of Rehman on behalf of Wakefield District Hackney
Carriage and Private Hire Association) v City of Wakefield Council [2018] EWHC 3664
(Admin) and [2019] EWCA Civ 2166, as case in which A2Z Licensing assisted the wholly
successful Association.

For ease of reference, | attach copies of the two aforementioned judgments.

Although not addressed by the court in the aforementioned case, it also seems likely that
the statutory power to set fees pursuant to section 70 of the Local Government
(Miscellaneous Provisions) Act 1976 is not a power vested in the Council and, therefore,
capable of being delegated to the Licensing Committee, but is now a power vested in the
Executive by virtue of the Local Authorities (Functions and Responsibilities) (England)
Regulations) 2000 (as amended). Perversely, it also appears likely that the power to set
driver licence fees pursuant to section 53 of the said Act is a Council function.

In this regard, see Button on Taxis: Licensing Law and Practice (Fourth Edition) at
paragraphs 2.4 — 2.9.

In all the circumstances, the Council is respectfully requested to abandon its current fee
setting process so that it may urgently undertake a root and branch review of its fee setting
processes, including a review of past fees so as to determine accrued surpluses and deficits
that may need to be taken into consideration when proposing fees in the future.



In view of the widespread challenge to the lawfulness of the fee setting process, | assume
the Council will not seek to progress this matter further at this time, but simply report to
Licensing Committee that there has been a challenge and the fee setting process is being
reviewed.

However, if despite this challenge, the Council pursues the current course of action, my
client would be grateful if | might be permitted to address the Licensing Committee in person.
If appropriate, please advise of the date and time of such Meeting of the Licensing
Committee.

| look forward to hearing from you or Angela Rawson, the author of the Officer Report, in
early course.

Yours faithfully,

B"/‘O\ Z (/\]\(8’\/\

David B Wilson

Licensing Consultant

Consulting Editor, Paterson’s Licensing Acts 2015-24

Contributing Author and Consulting Editorial Board Member, LexisPSL

Email: david.wilson@aZ2zlicensing.co.uk
Mobile: 07794 776383



Neutral Citation Number: [2019] EWCA Civ 2166

Case No: C1/2019/0041

IN THE COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION

LEEDS DISTRICT REGISTRY

HHJ Saffman (sitting as a Judge of the High Court)
[2018] EWHC 3664 (Admin)

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 10/12/2019

Before :

THE MASTER OF THE ROLLS
LADY JUSTICE KING DBE
and
MR JUSTICE LAVENDER

R (on the application of Abdul REHMAN, on behalf of the Respondent
Wakefield District Hackney Carriage and Private Hire

Association)
-and -
THE COUNCIL OF THE CITY OF WAKEFIELD Appellant
-and-
THE LOCAL GOVERNMENT ASSOCIATION Intervener

Sarah Clover and Ben Dylan Williams (instructed by Wakefield Council Legal Services) for
the Appellant
Gerald Gouriet QC and Charles Streeten (instructed directly) for the Respondent
Leo Charalambides (instructed by Shelagh O’Brien, LGA) made written submissions on
behalf of the Intervener

Hearing date : 26 November 2019

Approved Judgment



Judgment Approved by the court for handing down. R (Rehman) -v- Wakefield CC & anr

Sir Terence Etherton MR, Lady Justice King and Mr Justice Lavender :

1.

The issue on this appeal is whether the appellant council (“the Council”) acted
unlawfully when it resolved to fix the fees for vehicle licences for hackney carriages,
which we will call taxis in this judgment, and private hire vehicles, often called
minicabs, at an amount which included recovery of all or part of the cost of
supervising the conduct of drivers licensed to drive such vehicles and, if not, whether
such costs may be taken into account in setting the fee for drivers’ licences.

The appeal is from the order dated 5 December 2018 of His Honour Judge Saffman,
sitting as a Judge of the Administrative Court of the Queen’s Bench Division of the
High Court, which, among other things: (1) allowed the claim of the respondent,
Abdul Rehman, acting on behalf of the Wakefield District Hackney Carriage and
Private Hire Association (“the Association”), for judicial review of a resolution of the
Council’s Licensing Committee on 24 January 2018 adopting proposed fees for
licences for private hire vehicles and for hackney carriages, for licences for drivers
of such vehicles and for licences for operators of private hire vehicles, and (2)
declared that certain specified misconduct of drivers “cannot be lawfully charged”
under section 70 of the Local Government (Miscellaneous Provision) Act 1976 (“the
1976 Act’), and (3) quashed the Council’s resolution.

Mr Rehman is the chairman of the Association. The Association represents the
interests of proprietors and drivers of taxis and private hire vehicles and also operators
of private hire vehicles. It has some 600 members, the majority of whom are local to
Wakefield.

The licensing regime for taxis and private hire vehicles

4.

The past and present licensing regime for taxis and private hire vehicles was helpfully
summarised by Hickinbottom J (as he then was) in Blue Line Taxis (Newcastle) Ltd v
Newcastle Upon Tyne City Council [2012] EWHC 2599 (Admin), [2013] RTR 8, and
R (Cummings) v Cardiff City Council [2014] EWHC 2544 (Admin). We gratefully
base the following description on his summary.

So far as relevant to this appeal, there are two types of car available for hire to
transport passengers: taxis and private hire vehicles. Among the differences between
them are that a taxi may be hired by pre-booking or “plying for hire” (that is,
soliciting or waiting for passengers on the street without prior booking) whereas
private hire vehicles can only be hired by pre-booking. Further, private hire vehicles
can only undertake work through a separately licensed operator, and a booking can
only be made through that operator.

There are separate legislative and regulatory regimes for taxis and private hire
vehicles in London, on the one hand, and outside London, on the other hand. This
appeal is only concerned with the position outside London and so it is not necessary
to describe the regime applicable in London.

Outside London taxis are regulated by the Town Police Clauses Act 1847 (“the 1847
Act”) as amended and supplemented by the Local Government (Miscellaneous
Provisions) Act 1976. The 1847 Act provides for the licensing by local authorities of
taxis (section 37) and taxi drivers (section 46). Only a licensed taxi, driven by a
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10.

licensed driver, is permitted to ply for hire. The original terms of section 46 provided
for a fee of one shilling for such a taxi driver’s licence. The Local Government,
Planning and Land Act 1980 (“the 1980 Act”) Schedule 6 paragraph 1 amended
section 46 of the 1847 Act so as to provide for the charging of “such fees as the
commissioners may determine shall be paid” for the driver’s licence.

Part II of the 1976 Act regulates both taxis and private hire vehicles. Private hire
vehicles were not regulated until Part II of the 1976 Act came into force. So far as
concerns taxis governed by the 1847 Act, section 45 of the 1976 Act provides that the
other provisions of Part II of the 1976 Act will come into force if the council for the
relevant area pass a resolution to that effect. Such a resolution has been passed by the
appellant Council. We were informed that all other councils outside London have also
passed such a resolution. The 1847 Act, therefore, continues to apply in the Wakefield
district subject to the provisions of Part Il of the 1976 Act.

We discuss the structure and relevant provisions of Part II of the 1976 Act in the
Discussion section below. For the present, it is sufficient simply to say that Part 11
contains, among other things, provisions prohibiting the use, driving or operating of a
private hire vehicle without the requisite vehicle, driver’s or operator’s licence,
provisions for the grant, suspension and revocation of such licences, and provisions
relating to taxis, taxi proprietors, taxi licences under the 1847 Act and taxi drivers.

The critical provisions of Part II of the 1976 Act which lie at the heart of these
proceedings and of this appeal are sections 53(2) and 70(1) and (2), which concern
respectively the fees chargeable for the grant of drivers’ licences for taxis and private
hire vehicles and the fees chargeable for vehicle and operators’ licences. Those
provisions are as follows:

“53 Drivers’ licences for hackney carriages and private hire
vehicles.

1.

(2) Notwithstanding the provisions of the Act of 1847, a district
council may demand and recover for the grant to any person of
a licence to drive a hackney carriage, or a private hire vehicle,
as the case may be, such a fee as they consider reasonable with
a view to recovering the costs of issue and administration and
may remit the whole or part of the fee in respect of a private
hire vehicle in any case in which they think it appropriate to do

2

SO.
3)...

“4...”

“70 Fees for vehicle and operators’ licences.

(1) Subject to the provisions of subsection (2) of this section, a
district council may charge such fees for the grant of vehicle
and operators’ licences as may be resolved by them from time
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to time and as may be sufficient in the aggregate to cover in
whole or in part—

(a) the reasonable cost of the carrying out by or on behalf of the
district council of inspections of hackney carriages and private
hire vehicles for the purpose of determining whether any such
licence should be granted or renewed;

(b) the reasonable cost of providing hackney carriage stands;
and

(c) any reasonable administrative or other costs in connection
with the foregoing and with the control and supervision of
hackney carriages and private hire vehicles.

(2) The fees chargeable under this section shall not exceed—

(a) for the grant of a vehicle licence in respect of a hackney
carriage, twenty-five pounds

(b) for the grant of a vehicle licence in respect of a private hire
vehicle, twenty-five pounds; and

(c) for the grant of an operator’s licence, twenty-five pounds
per annum;

or, in any such case, such other sums as a district council may,
subject to the following provisions of this section, from time to
time determine.

3)...
@) ...
) ...
6)...”

The background facts

11.

On 24 January 2018 the Council resolved to approve the fee to be charged from 1
February 2018 for a vehicle licence and an operator’s licence in respect of taxis and
private hire vehicles. In setting the fee for the vehicle licence the Council took into
account, as “costs in connection with the control and supervision of hackney carriages
and private hire vehicles” within section 70 of the 1976 Act, the costs incurred by the
Council in monitoring and undertaking enforcement action against drivers for such
things as speeding, smoking in the taxi, dressing inappropriately, parking badly, using
a mobile phone, carrying excess passengers, not permitting the carrying of an
assistance dog, and various other uncivil and illegal conduct (which were called by
HHJ Saffman, and have been called by the parties, “the Activities”).
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12.

The Council quantified the fee in that way in the belief, having undertaken extensive
consultation and sought the advice of lawyers, that such costs could not lawfully be
recovered through the driver’s licence fee under section 53(2) of the 1976 Act but that
Parliament’s policy was that the licensing regime should be self-financing; and so the
Council could and should provide for the recovery of such costs through the scheme
rather than leaving it to be borne by the general body of Wakefield council tax payers,
and the only appropriate way to do so was by means of the vehicle licence fee.

The proceedings

13.

The Association, acting by Mr Rehman, filed its judicial review claim form on 29
March 2018. It sought judicial review of two resolutions passed by the Council’s
Licensing Committee on 24 January 2018, namely the fees decision which is the
subject of this appeal and a decision amending the Council’s taxi and private hire
vehicles standards. Mr Rehman’s Statement of Facts and Grounds of Claim stated that
there were two grounds for the claim. The first ground was that the fees decision was
unlawful as, (1) in calculating the fees to be charged, the Council’s Licensing
Committee failed to calculate or to take into account previous relevant surpluses and
deficits, and (2) the Licensing Committee wrongly attributed costs resulting from the
licensing of drivers of taxis and private hire vehicles to the costs of taxis and private
hire wvehicles. The second ground was that the standards decision was
disproportionate, as the Licensing Committee failed to have regard to lesser measures
which could have achieved the objective pursued. On 26 March 2018 Males J gave
permission limited to the first ground.

The judgment of HHJ Saffman

14.

15.

16.

The Judge, in a succinct and tightly reasoned oral judgment, rejected (at [15]) the
submission on behalf of the Council that there is a general principle which entitles all
local authority licensing schemes to be self-funding. He said that the cases to which
he had been referred, namely R v Westminster City Council ex p Hutton [1985] 83
LGR 461, Liverpool City Council v Kelly [2003] EWCA Civ 197, [2003] LLR 258,
and R (Hemming (trading as Simply Pleasure Ltd)) v Westminster City Council [2015]
UKSC 25, [2015] AC 1600, and [2017] UKSC 50, [2018] AC676, did not support the
Council’s proposition.

Having refused (at [16]) to extend the hearing so as to determine definitively whether
or not the costs of enforcement of the Activities could be taken into account in fixing
the fee for the driver’s licence, the Judge said (at [22]) that he could not accept that
such costs could be brought within the scope of the phrase “the control and
supervision of hackney carriages and private hire vehicles” in section 70(1)(c). He
said that such costs inevitably relate to the activities of drivers rather than vehicles.
He repeated that conclusion at paragraph [25].

The Judge said (at [27]) that he had had regard to the discussion in both Button on
Taxis: Licensing Law and Practice and Paterson’s Licensing Acts but they did not
cause him to change his view; and so he held (at [29]) that it was appropriate to quash
the decision fixing the vehicle licence fee because it incorporated expenses which it
ought not to have incorporated.
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17.

The Judge went on to deal with the issue of cross-subsidy. He observed (at [30]) that
the Council accepted that for a number of years they had been incorporating the
expenses involved in enforcement action relating to the Activities in their assessment
of the level of fees payable by owners and operators. He then referred to R
(Cummings) v Cardiff City Council as authority that there can be no cross-subsidy
between different work streams. He noted (at [33]) that the Council’s counsel did not
take issue with the proposition of Mr Rehman’s counsel that, when determining taxi
and private hire vehicle licence fees, the Council must keep separate accounts for the
surpluses and deficits arising under each of the licensing regimes and there must be no
cross-subsidy between regimes and between licence types within a regime.

The appeal

18.

19.

20.

The written grounds of appeal are as follows:

Ground (1) — The Judge incorrectly restricted himself to determining the meaning of
section 70 only of the 1976 Act, when the correct question to be determined was
whether driver enforcement costs were recoverable at all, and if so, whether under
section 53(2) or section 70. The Judge, therefore, erred in refusing to have regard to
the following four matters together: (a) the correct construction of section 53(2) with
regard to the recovery of driver enforcement costs; (b) the correct construction of
section 70 with regard to the same; (c) whether driver enforcement is recoverable at
all; (d) whether the taxi licensing scheme for licence fees should be subject to the
general principle that it should be self-financing and not be subsidised by the local
rate payer.

Ground (2) — The Judge incorrectly concluded that there was no general principle that
the taxi licensing fee regime should be self-financing.

There is no appeal against the Judge’s decision that there can be no cross-subsidy
between the different licences.

Pursuant to an order of King LJ the Local Government Association (“the LGA”) has
intervened in the appeal and made submissions in writing broadly supportive of the
Council’s appeal.

Discussion

The issue for determination

21.

22.

At the outset of her oral submissions for the Council, Ms Sarah Clover agreed that the
Council’s appeal can be compendiously described as being that the Judge ought to
have decided that the costs of enforcing appropriate behaviour on the part of drivers
of taxis and private hire vehicles are recoverable either by way of the fee for drivers’
licences under section 53 or by way of the fee for vehicle licences under section 70,
interpreting those statutory provisions purposively. She confirmed that Appeal
Ground 1(d) and Appeal Ground (2) are more appropriately approached as aspects of
a purposive interpretation of the two statutory provisions.

The Council’s reliance, in the alternative, on section 53 of the 1976 Act is a departure
from the way Ms Clover, who also represented the Council before HHJ Saffman, put
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23.

24.

the Council’s case in the court below. The Council’s primary argument before HHJ
Saffman was that the cost of enforcing driver behaviour is recoverable by way of the
vehicle licence fee under section 70. The Council supported that argument by
emphasising the difference between the wording of section 70(1), on the one hand,
and the wording of section 53(2), on the other hand. It was Mr Gerald Gouriet QC,
who represented Mr Rehman in the court below, as he did before us, who contended
before HHJ Saffman that an indication that section 70 has no application in the
recovery of the cost of enforcing driver behaviour is that (in Mr Gouriet’s language)
“it may be” that the cost of enforcement action in respect of drivers can be taken into
account in setting the fee for a drivers’ licence under section 53. Mr Gouriet explained
to us that he was not willing then, and is not willing now, to express the scope of
section 53 with any greater conviction because, even though we understand that the
Association includes drivers, he was not and is not instructed on behalf of drivers.

As indicated in HHJ Saffman’s judgment, it appears that, during the hearing before
the Judge, Ms Clover did invite him to extend the hearing to encompass the
interpretation of section 53 with a view to establishing whether or not the costs of
enforcement of drivers’ conduct can be taken into account in fixing the fee for the
driver’s licence in the event that the Judge decided that it was not lawful for the
Council to take those costs into account in fixing the vehicle licence fee under section
70. HHJ Saffman made it clear in his judgment (at [16]) that he was not willing to
express a conclusion as to whether the costs of enforcing appropriate driver behaviour
fall within section 53 as drivers were not represented before him.

We agree with HHJ Saffman that the cost of monitoring and enforcing driver conduct
cannot be taken into account in fixing the vehicle licence fee under section 70. We
consider that the wording of section 70 in the context of the structure of the 1976 Act
leads clearly to that conclusion, irrespective of the proper interpretation of section 53.
We also consider, however, that such cost can be included in the driver’s licence fee
under section 53. It is regrettable that no one representing drivers appeared before
HHJ Saffman or before us to argue that point, which is plainly relevant to the scope of
section 70.

The structure of the 1976 Act

25.

26.

27.

28.

Part II of the 1976 Act concerns taxis and private hire vehicles. What is immediately
apparent is that there are distinct and detailed regimes for (1) vehicle licences for taxis
and private hire vehicles (2) drivers’ licences, and (3) operators’ licences.

Section 46 provides that a proprietor of a private hire vehicle may not use the same
without having a vehicle licence under section 48.

Section 47 provides that a district council may attach to the grant of a taxi licence
under the 1847 Act such conditions as the district council may consider reasonably
necessary, including as to design, appearance and distinguishing marks identifying it
as a taxi.

Section 48(1) contains provisions as to the requisite suitability of a private hire
vehicle in terms of design, appearance, mechanical condition, safety, comfort and the
existence of a valid policy of insurance in order to qualify for a licence for use of the
vehicle as a private hire vehicle. Section 48(2) provides that a district council may
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29.

30.

31.

32.

33.

34.

35.

36.

also attach to the grant of a licence such conditions as they may consider reasonably
necessary including conditions requiring or prohibiting the display of signs on or from
the vehicle.

Section 50 provides that the proprietor of any licensed taxi or private hire vehicle
must present it for inspection and testing by or on behalf of the council within such
period and at such place within the area of the council as they may by notice
reasonably require.

Section 51 imposes minimum requirements for the driver of a private hire vehicle,
including that the applicant is a fit and proper person to hold a driver’s licence and is
not disqualified by reason of their immigration status from driving a private hire
vehicle. Section 51(2) provides that a district council may attach to the grant of a
driver’s licence such conditions as they consider reasonably necessary.

Section 53(1) provides that the duration of a driver’s licence for a private hire vehicle
and for a taxi shall be three years or such lesser period as the district council think
appropriate in the circumstances of the case. Section 53(2), which is set out above,
specifies the fee that may be charged by a district council for the grant of a driver’s
licence for a taxi and a private hire vehicle, namely “such fee as they consider
reasonable with a view to recovering the cost of issue and administration”.

Sections 55 is concerned with the licensing of operators of private hire vehicles.
Section 55(1) imposes minimum requirements for an operator, including that the
applicant is a fit and proper person to hold an operator’s licence and that, if an
individual, they are not disqualified by reason of their immigration status from
operating a private hire vehicle. Section 55(3) provides that a district council may
attach to the grant of an operator’s licence such conditions as they consider
reasonably necessary.

Section 59(1) imposes minimum requirements for the grant of a driver’s licence for a
taxi, including that the applicant is a fit and proper person to hold a driver’s licence
and that the applicant is not disqualified by reason of the applicant’s immigration
status from driving a taxi.

Section 60 contains provisions for the suspension or revocation by the district council
of a vehicle licence if the vehicle is unfit for use as a taxi or private hire vehicle or
there has been an offence under, or non-compliance with, the 1847 Act or Part II of
the 1976 Act or for any other reasonable cause.

Section 61 provides for the suspension or revocation of a driver’s licence if, among
other things, the driver has been convicted of an offence of dishonesty, indecency or
violence or of an immigration offence or of an offence under, or there has been non-
compliance with, the 1847 Act or Part II of the 1976 Act or for any other reasonable
cause.

Section 62 provides for the suspension and revocation of an operator’s licence if,
among other things, the operator has committed an offence under, or has not complied
with, the provisions of Part II, or any conduct on the part of the operator appears to
the district council to render them unfit to hold an operator’s licence or there has been
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37.

38.

39.

40.

any material change since the licence was granted or the operator has been convicted
of an immigration offence or for any other reasonable cause.

Section 68 provides that an authorised officer of the council or any constable shall
have power at all reasonable times to inspect and test for the purposes of ascertaining
its fitness, any taxi or private hire vehicle licensed by the district council.

Section 70(1) and (2) are set out above. Section 70(1) specifies the fee that may be
charged by the district council for the grant of vehicle and operator’s licences,
including the such fees as may be sufficient to cover in whole or in part "any
reasonable administrative or other costs in connection with ... the control and
supervision of [taxis] and private hire vehicles”.

What is apparent from those provisions of Part II, read where appropriate with the
1847 Act, is that each of the three types of licence — vehicle, operator and driver - has
a comprehensive and self-contained statutory regime, which addresses grant, terms,
suspension, revocation and fee. There is no cross-referencing in relation to any of
those matters. The notion that the fee for one type of licence can reflect the costs
involved in another, far from being implicit in Part II of the 1976 Act, is entirely
contrary to its structure.

What is also apparent, on the other hand, is the similarity in the statutory treatment of
some aspects of the three different types of licence. In particular the qualifying
requirements for the grant of each licence involve matters which will be relevant
throughout the duration of the licence, whether they be as to design, appearance,
mechanical condition, safety, comfort and the existence of a valid policy of insurance
in the case of a vehicle licence, or as to the person being a fit and proper person and
not disqualified by reason of immigration status in the case of a driver’s licence and
an operator’s licence. The continuing relevance of at least some of those matters
throughout the duration of each type of licence is also reflected in the provisions for
suspension and revocation. The fact that, in the case of each type of licence, the
district council can attach such conditions as they consider reasonably necessary
indicates that Parliament envisaged that there would be additional requirements to be
observed as conditions of the licence after its grant. Plainly, in all those cases the
district council would need to monitor compliance with the various requirements and
conditions on the basis of which the licence was granted and was to be permitted to
subsist until it came to an end or was suspended or revoked. That would inevitably
involve, in the case of each category of licence, expense on the part of the district
council beyond the cost of the original grant of the licence.

Section 70(1)

41.

The Council contend that the costs of enforcing the conduct of drivers fall within the
words “control and supervision of hackney carriages and private hire vehicles” in
section 70(1)(c) because, after the grant of a vehicle licence, the driver controls the
vehicle. It is clear, however, that the “control and supervision” mentioned in section
70(1)(c) are control and supervision by the district council, not by the driver. If the
argument is that, by controlling the driver, in terms of monitoring and enforcing the
behaviour of the driver, the district council control the vehicle, then that is a very
strained and artificial interpretation of the relevant words.



Judgment Approved by the court for handing down. R (Rehman) -v- Wakefield CC & anr

42.

43.

44,

45.

Moreover, in the context of the framework of Part II of the 1976 Act, we consider it is
clear that the words in section 70(1)(c) cannot bear the meaning attributed to them by
the Council. They cannot have been intended by Parliament to authorise something
entirely alien to the structure of Part I, which, on the face of it, has a comprehensive,
self-contained regime for each category of licence.

The Council and the LGA emphasise the importance of public safety and confidence,
and the need to monitor and enforce the behaviour of drivers in that context. We do
not in any way discount the significance of those matters. The issue, however, is not
whether it is desirable in the public interest to monitor and enforce the behaviour of
drivers of taxis and private hire vehicles but rather who should pay for that and how it
should be paid for.

The Council and the LGA emphasise the limited resources available to local
authorities and the potential adverse impact on compliance and enforcement activities
if the taxi and private hire vehicle licensing scheme is not self-funding. A general
resource consideration of that kind cannot, however, affect the proper interpretation of
the legislation governing this or any other licensing scheme.

It is nevertheless in that context that the Council advance their allied points that —
leaving aside the proper interpretation and scope of section 53(2) - the Council’s
interpretation of section 70(1)(c) would enable the licensing scheme for taxis and
private hire vehicles as a whole to be self-funding and that it is a principle of law that
such licensing schemes ought to be self-funding rather than being reliant on a local
authority’s general funds raised from its council tax payers. As we have said,
reference was made in that regard before HHJ Saffman to R v Westminster City
Council (ex p Hutton), Liverpool City Council v Kelly, and R (Hemming (trading as
Simply Pleasure Ltd)) v Westminster City Council. We agree with the Judge that none
of those authorities justifies the interpretation of section 70(1)(c) for which the
Council contend. Each case turned on the particular statutory scheme and provisions
in issue. We can see nothing in Hutton which lends any support for any such general
proposition of self-funding, and, in any event, that case, like Hemming, concerned the
very different statutory provisions concerning the licensing of sex establishments.
Kelly did concern the provisions of section 70 of the 1976 Act but the issue was about
the ability to charge for vehicle inspections which failed and so did not result in the
grant of a vehicle licence. We cannot see that such an issue, and the decision of the
court in that case that the district council could charge for such inspections, throws
any light on the very different issue in the present case about the ability to take into
account in determining the fee for vehicle licences the costs related to the entirely
different and distinct category of drivers’ licences.

Section 53(2)

46.

In any event, we consider that the costs of enforcing the behaviour of licensed drivers
can be recovered through the driver’s licence fee under section 53(2). The relevant
words in that provision are “the costs of issue and administration”. The costs of
“administration” must be something other than, and in addition to, the costs of
“issue”. There is no difficulty in interpreting “administration” in its statutory context
as extending to administration of the licence after it has been issued. It naturally
includes the costs of suspension and revocation, which are events expressly
mentioned in Part II of the 1976 Act. Suspension and revocation rest on non-
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48.

compliance with the requirements and conditions for continuing to hold the licence.
As we have said, it would therefore have been obvious to Parliament, when enacting
the 1976 Act, that costs would be incurred by the district council in monitoring
compliance with such requirements and conditions.

Furthermore, there would appear to be no obvious reason why, as is plain, the costs of
monitoring and enforcing the conditions and requirements for vehicle and operators’
licences are recoverable under section 70, but those for monitoring and enforcing the
conditions and requirements for drivers’ licences are not recoverable under section 53.
As we have said, in the case of all three categories of licence there are conditions of
the grant which will have to be satisfied so long as the licence subsists; there will be
reasonable additional conditions which the district council will wish to attach to the
licence itself; and there are changed circumstances since the grant of the licence
which Part II expressly states can result in suspension or revocation. In that
connection, it is notable that, when section 46 of the 1847 Act was amended by the
1980 Act so as to permit the charging of “such fees as the commissioners may
determine to be paid” for the grant of a hackney carriage driver’s licence, Parliament
did not consider it necessary to amend section 53(2) of the 1976 Act

For those reasons, both on the literal wording of section 53(2) and, if and so far as
necessary, applying a purposive interpretation, we consider that the costs of
monitoring and enforcing the behaviour of licensed drivers can be recovered through
the fee under section 53(2).

Conclusion

49.

For all those reasons, we dismiss this appeal.
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HHJ SAFFMAN:

1. The claimant seeks to judicially review a decision made by Wakefield District Council on
24 January 2018. Permission to do so on one of the two grounds contained in the statement

of facts in the grounds of claim was given by Males J on 26 July 2018.

2. On 24 January 2018 the Local authority decided to approve the fee to be charged from
1 February 2018 for a vehicle and operators’ licence in respect of private hire vehicles and
hackney carriages. The issue for determination today is whether that decision should be

quashed on the basis that it was unlawful.

3. The claimant asserts that in setting this licence fee the Council took into account costs
which the law does not permit it to take into account. The section upon which the claimant
relies is Section 70 of the Local Government (Miscellaneous Provisions) Act 1976 which

states, so far as it is relevant:

“(1) Subject to the provisions of subsection (2) of this section, a
district council may charge such fees for the grant of vehicle and
operators’ licences as may be resolved by them from time to time
and as may be sufficient in the aggregate to cover in whole or in
part.

(a) the reasonable cost of the carrying out by or on behalf of the
district council of inspections of hackney carriages and private
hire vehicles for the purpose of determining whether any such
licence should be granted or renewed;

(b) the reasonable cost of providing hackney carriage stands; and
(c) any reasonable administrative or other costs in connection
with the foregoing and with the control and supervision of

hackney carriages and private hire vehicles”.

4. It does not appear to be in dispute that in setting the fee in respect of the licence the
Local Authority took into account as “costs in connection with the control and supervision
of hackney carriages and private hire vehicles” the costs incurred by the Council in

enforcing action against drivers for such things as speeding, smoking in the taxi, dressing
2



inappropriately, parking badly, using mobile phones, carrying excess passengers, not
permitting the carrying of an assistance dog, inappropriate dress and various uncivil and/or

illegal conduct. For the purposes of this judgment, I shall call those “the Activities”.

The claimant argues that the expenses incurred in enforcement action in respect of the
Activities is not permitted by Section 70 generally and section 70(1)(c) in particular since
such expenses cannot be considered to be “administrative or other costs in connection with
the control or supervision of hackney carriages or private hire vehicles”, rather they are

costs incurred in connection with the control and supervision of drivers.

Since it is accepted that the expenses relating to enforcement action in respect of the
Activities cannot be justified under section 70(1)(a) or (b) and that any right to factor those
costs into the fees chargeable to operators can only be derived from section 70(1)(c), this
case requires determination of what is encompassed by the phrase ‘the control and
supervision of hackney carriages and private hire vehicles’ in section 70(1)(c) and whether
it includes costs in respect of enforcement action relating to the Activities. The exercise to

be undertaken therefore is one of construction of section 70(1)(c).

| was referred by Mr Gouriet QC, counsel for the claimant, to section 53 of the 1976 Act
which deals with the licensing of drivers. It is as well I think to recite Section 53 insofar as

it is relevant:

“(1)(a) Every licence granted by a district council under the
provisions of this part of the Act to any person to drive a private
hire vehicle shall remain in force for three years from the date of
such licence or such lesser period as the district council may
specify in such licence.

(2) Notwithstanding the provisions of the Act of 1847, a district
council may demand and recover for the grant to any person of a
licence to drive a hackney carriage, or a private hire vehicle, as
the case may be, such a fee as they consider reasonable with a
view to recovering the cost of issue and administration and may

remit the whole or part of the fee in respect of a private hire



10.

vehicle in any case in which they think it appropriate to do so ”.

Mr Gouriet argues that the costs associated with enforcement action in respect of the
Activities may, by virtue of Section 53, and he puts it no higher than that, be taken into
account in setting a fee payable on the application for a licence to drive, a hackney carriage

or private hire vehicle, but they do not fall within the remit of Section 70.

However, even if costs of enforcement of this nature are not recoverable under Section 53,
Mr Gouriet argues that that does not make them recoverable under Section 70. He argues
that there is no general principle of law which enables a Local Authority to recover by way
of fees, its expenditure in connection with the grant and the administration of licences. In
other words, he says that there is no general principle which entitles the Local Authority to
administer a licensing scheme on the basis that it is self-funding. He asserts that insofar as a
Local Authority is entitled to fix a fee that makes licencing self-funding, it is able to do so

only as a result of the specific legislation entitling it to do so.

He argues that there are four categories governing the power of a Local Authority to charge
a fee in respect of licences and that all four are essentially derived from statute. He offered
the following examples for each category:

a. There is no legislation which permits a Local Authority to charge a fee for a licence
to carry out street collections for charitable purposes and thus no fee can be charged
for that type of activity, notwithstanding that the licensing regime may involve a

Local Authority in expense.

b. On the other hand, some licenses, notably those for alcohol, entertainment and
gambling, are capable of attracting a fee but the fee is fixed by regulation. Those
fees may or may not cover the cost of administering the licensing regime in respect

of those activities but whether it does so or not is irrelevant.

c. The third category and the one which he argues applies in this case, is that
sometimes statute enables the Local Authority to recoup specified expenditure. In
that event, the fee can reflect only that specified expenditure and not any other

expenditure such as, he would say, the expenditure in respect of enforcement in
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11.

12.

14.

13.

connection with the Activities.

d. There is a fourth category where statute gives a wide discretion to charge a
reasonable fee. | am told that that is applicable to such activities as running a sex

shop or street trading.

In the course of her submissions, Ms Clover, counsel for the defendant, referred me to a
number of cases where the court has considered the principles involved in respect of the
fixing of licence fees. It has to be said that in my judgment none of these cases permitted
the conclusion that either, as a matter of principle, fees for licences could be set by Local
Authorities at a rate that made the administration of the licencing scheme self-funding or
that Mr Gouriet’s 4 categories did not accurately reflect the licence fee regime and the

restrictions on a Local Authority’s power to fix its fees under that regime.

The first case to which she referred me was R v Westminster City Council ex parte Hutton
[1985] 83 LGR 461. That case is indeed authority for the proposition that the cost involved
in the grant or renewal of the licence for a sex shop should not fall on the Council
taxpayers. That proposition was not disputed by Mr Gouriet who asserts that that is merely

the manifestation of category d above.

She then referred me to Kelly v Liverpool City Council [2003] EWCA Civ 197. That case,
like this case, concerned a hackney carriage licence and the effect of Section 70, but the
issue in that case was not the question of whether the fee could be fixed on a basis which
ensured that no costs fell on the Council tax payer. It was rather an issue relating to the
power to charge a fee to re-inspect a vehicle which had previously failed an inspection. |
observe that in any event, that case involved an analysis of Section 70(1)(a) of the 1976 Act
whereas | am concerned with the interpretation of s70(1)(c). In any event, the analysis in
that case concluded that the fee structure could not be a revenue raising measure and that
fees could only be charged which were sufficient to cover the costs of doing the three things
referred to in Section 70(1). To that extent at least it sets restrictions on the Local

Authority’s power to fix the fee and to that extent supports Mr Gouriet’s analysis.

Nor do I derive much assistance from the case of R (on the application of Hemming (t/a

5



15.

16.

17

Simply Pleasure Ltd) and others) v Westminster City Council [2015] UKSC 25 and [2017]
UKSC 50, to which Ms Clover also referred me both at first instance and in the
Supreme Court. As | understand that case, the issue was the construction of paragraph 19 of
Schedule 3 of the Local Government (Miscellaneous Provisions) Act 1982. It is true that
that case is authority for the proposition that licencing fees can be set on the basis which
makes them self-funding. However, Mr Gouriet makes the valid point that the issue in that
case related to the licensing of a sex establishment, which, as | have said, is subject to its

own separate statutory regime.

If 1 was of the view that there was a general principle which entitled Local Authority
licensing schemes to be self-funding then | accept that that may well assist in the
construction of Section 70(1)(c). | am afraid, however, that | am not persuaded that there is
such a general principle. As | have said, the cases to which | have been referred, albeit that
they relate to an interpretation of an empowering statute, do not, in my judgment, support

that conclusion.

| turn back to section 53. At this point | pause to record that Ms Clover invited me this
morning to extend this hearing to encompass the construction of section 53 with a view to
establishing whether or not the cost of enforcement in relation to the Activities could be
taken into account in the fixing of fees for the driver’s license in the event that it is not
lawful for the Local Authority to factor those costs into the fee structure under s70. For the
reasons | gave this morning, | did not consider it appropriate to embark upon that exercise,
not least because there were no representatives of drivers in court, much less representatives
primed and ready to argue issues as to the construction of Section 53 about which they

would be directly affected.

.I do however accept Ms Clover’s point that the construction process in relation to

Section 70 may be assisted by comparing the wording of Section 53 with that of Section 70.
Mr Gouriet did not suggest that regard should not be had to the existence of Section 53 and
the fact that it provides a scheme for a fee to be charged for driver’s licenses in respect of
hackney carriages and private hire vehicles. Indeed, as | have said above, he himself
referred me to it. .However, | must recognise that, it does not follow that if Section 70 does
not enable the fee to be fixed at a level that reflects enforcement action in respect of the

Activities then Section 53 must. That must be so if 1 am right that there is no general
6



19.

20.

21.

22.

18.

principle that a licensing structure needs to be self-funding.

There may, and | put it no higher than this, be a hiatus whereby those costs have to be
picked up by the general council tax payer. That might be the unintended consequence of
the legislation or it might not be but, if it is, it is a matter for Parliament to rectify.
Section 70 can only be construed in accordance with its terms where those terms are not

ambiguous.

The comparison between the two sections is, suggests Ms Clover, instructive. Section 53
talks about recovering the cost of issue and administration. Ms Clover argues that this
means the administration of the process of granting a licence and does not extend to
administration after the grant of a licence. On the other hand, Section 70(1)(c) permits the
Council to recover reasonable administrative and other costs in connection with the control
and supervision of hackney carriages and private hire vehicles. She argues that must be
something to do with the manner in which the vehicle is driven, that is, post issue of the
licence. She argues that it must extend to post issue of licence matters since issues relating

for example to the mechanical safety of a taxi are specifically covered by s70(1)(a).

She made it clear that it is the difference in wording between Section 53 and Section 70 that
she relies on. In her Statement of Grounds of Response at paragraph 47, she argues that
costs of enforcement in respect of the Activities fall under the definition of costs relating to

control of supervision because the vehicles are being driven by regulated drivers.

First, let me say that I am not entirely convinced that mechanical issues are necessarily
wholly covered by s70(1)(a). That subsection appears to relate to inspections for the
purpose of determining whether a licence should be granted or renewed. It does not appear
to me to have anything to say about mechanical issues relating to vehicles which might arise
at other times, for example, between renewals. It is well known that if a taxi is repaired
following an accident the taxi driver is obliged to take the car to the Council for it to
approve the condition of the car following those repairs. The process of approval of that
mechanical issue will obviously involve the Council in some cost in the period between

grant and renewal of the licence.

| have listened very carefully to Ms Clover’s submissions and of course | have considered
7



23.

24,

25.

26.

section 53 but | simply cannot accept that the costs of enforcement in relation to the
Activities can sensibly be brought within the purview of the phrase ‘the control and
supervision of hackney carriages and private hire vehicles’. It seems to me that these costs

inevitably relate to the activities of drivers rather than vehicles.

If Section 53 provides a statutory basis for that to be factored into the fees payable by
drivers then at least from the Council’s point of view, well and good, but, if it does not,
then, in my judgment, it does not form the basis for construing section 70(1)(c) to mean that
they are recoverable under that subsection. That is all the more the case where there is no

general principle of self-funding.

Really, I think I can put it no better than it was put by Males J when he gave permission.
He says at paragraph 2 of his observations it is “at least arguable (in my view, the argument
is compelling) that many of the costs which the defendant attributes to the licensing of
vehicles should properly be attributed to the licensing of drivers. This applies to all the
items in paragraph 4 of the claimant’s reply”. | say, in parenthesis as it were, that the items
in paragraph 4 to which the learned judge refers are essentially the Activities. In the end, in
my judgment, adopting the construction that Ms Clover champions would be to stretch the
ordinary meaning of the language in that subsection beyond breaking point.

In my judgment it is clear that Section 70(1)(c) relates to the supervision and control of

hackney carriages and private hire vehicles, not the supervision and control of drivers and

enforcement steps in relation to the Activities in my view clearly relate to the activities of
the driver, not the vehicle. That must be so even though it is the drivers that drive those

vehicles.

It seems to me that it is not difficult to separate issues relating to the car from issues relating
to the driver. An analogy may be helpful here although perhaps it is not a very elegant one.
If instead of the vehicle, we were talking about a gun and if instead of a driver we were
talking about the controller of the gun and if we were to consider discharging the gun as the
activity which needed to be policed, it would in my view be absurd to argue that if | were to
shoot somebody that would be the action of the gun rather than the action of the controller

of the gun.
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28.

29.

30.

31.

32.

| have had regard to the academic discussion in both Button and Paterson. The reference in
Button is 4™ Edition, Chapter 4, page 154. That seems to relate predominantly to Section 53
rather than Section 70, but insofar as it does relate to Section 70, the conclusion reached by
the editor is perhaps informative. It is that ‘It does not seem possible for a Local Authority
to recover general compliance or enforcement costs for hackney carriages or private hire
vehicles via the licence fees’. If that is a general observation, then obviously it is equally

applicable to Section 70 as it is to Section 53.

As to Paterson, | was referred to the 127" edition, paragraph 2.54 where it is said “the
difference in wording between Section 53(2) and Section 70 has led to the suggestion, that
enforcement costs such as the prosecution of unlicensed drivers are not recoverable under
Section 53(2), whereas they are in relation to the prosecution in relation to the unlicensed
vehicles under Section 70. Opinion is far from unanimous, however, and until the matter is
resolved by the High Court, it remains uncertain whether the recovery of enforcement costs
as part of a drivers licence fee is or is not lawful”. With great respect to Mr Gouriet, who
as | understand it is the editor of Paterson, that is not particularly helpful from where I am

sitting.

However, for the reasons | have given, | am satisfied that it is appropriate to quash the fees
decision fixing the fee because it incorporates expenses which in my view it ought not to

have incorporated.

This leads me to the second limb of the challenge. It appears to be accepted that the
Council have been incorporating the expenses involved in enforcement action relating to the
Activities in their assessment of the level of fees payable by owners and operators for a
number of years. The question arises as to what should be done about that if to have done so

was unlawful?

The case of R (on the application of Cummings) v Cardiff City Council [2014] EWHC 2544
(Admin) is apposite in this context because it is authority for the proposition that there can

be no cross-subsidy between different work streams.

Mr Gouriet paraphrases the effects of Cummings in paragraph 5 of his skeleton argument.

He asserts that its effect is that, when determining hackney carriage and private hire vehicle
9



33.

34.

licence fees, a Local Authority may take into account surpluses or deficits generated from
fees levied in previous years in respect of meeting the reasonable costs of administration.
But, the Authority may not make a profit from the license fees it charges; and must keep
separate accounts for the surpluses and deficits arising under each of the licensing regimes.
There must be no cross-subsidy between regimes and between licence types within a

regime.

As | understand it, that was not a proposition with which Ms Clover took issue. She deals
with it in paragraph 14 of her skeleton argument. The only qualification she appears to
make is that there can be a broad-brush approach to analysing costs to avoid cross subsidy
and it does not need to be done to a decimal point. The outcome is that if there has been
cross-subsidisation then general principles would suggest that it needs to be corrected.

Ms Clover’s position is that it is simply impossible now to make any appropriate
adjustments, certainly going back to 2005, which is the date for which the claimants
contend. | asked the parties to consider during the short adjournment how we deal with this
issue if my construction of Section 70 favoured the claimant. | do not know if there has

been any progress in that connection.

MR GOURIET: There certainly has not been any agreement and | have asked Mr Streeten for the

simple reason he was a junior counsel in Hemming, and is much better able than | to help

Your Lordship with the question of relief and I have asked him if he will take over.

JUDGE SAFFMAN: Right. Yes.

End of Judgment
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